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DETAILED ACTION 

Response to Amendment 

As claims 29 and 30 have been amended to depend from claim 1 , there are 
hereby rejoined and will be examined herein. Claims 2, 3, 8, 9 and 17 remain 
withdrawn. 

* 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

■ 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1,4-7, 10-16, 18-28 and 29-36 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Buckley et al. (hereinafter Buckley) in view of Drozd, Jr. 
(hereinafter Drozd). In regard to claim 1 , Buckley discloses a device comprised of a 
flask 10 containing "a substance for application to nails" (see column 2, lines 6-7) and 
having a threaded neck 14 and an applicator having a stem 21', 22' (see Figure 7), an 
applicator element 12' disposed at the first end of the stem and a closure cap 1 1 
supporting the second end of the stem wherein the cap includes a threaded portion for 
engagement with the neck 14. Although the Buckley reference does not disclose the 

■ 

r 

volume of the flask, it is the Examiner's position that the flask in the Buckley reference 
can be designed to have any suitable volume, including the claimed volume, without 
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effecting the overall operation of the device, especially since it has been held that where 
the general conditions of a claim are disclosed in the prior art, discovering the optimum 
or workable condition (in this case, the flask volume) involves only routine skill in the art. 
It is further noted that the Applicant has placed no criticality on the particular flask 
volume. Although the Buckley reference does not disclose a ring releasably connected 
to the threaded portion and arranged to remain secured to the neck during removal of 
the applicator, attention is directed to the Drozd reference, which discloses another flask 
and cap arrangement wherein a ring 16a (see Figures 8-10) is releasably connected to 
the threaded portion of the cap 12 and will remain secured to the neck of the flask when 

% 

the cap is removed in order to enable a user to determine whether or not the cap has 
been previously removed. Further, the ring occupies "substantially" the same axial 
position before and after separation, i.e., when compared to the length of the neck and 
container, the ring remains in "substantially" the same position. Accordingly, it would 
have been obvious to one of ordinary skill in the art at the time the invention was made 
to provide the structure of the flask neck and ring taught by Drozd onto the Buckley 
device in order to enable a user to determine whether or not the device has previously 
been open. In regard to claim 4, the ring has a first portion 52 in relief that enables the 
ring to be snap-fastened onto a second portion 54 in relief on the neck (see column 7, 
lines 12-18). In regard to claim 5, the second portion in relief includes an annular bead 
54 and the first portion in relief comprises teeth 52. In regard to claim 6, the ring and 

cap disclosed by Drozd are formed by molding plastic (as evidenced by the cross- 
hatching used in the drawings and column 4, lines 36-39). In regard to claim 7, the ring 
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is connected to the threaded portion by a breakable bridge 14a. In regard to claims 10- 
12 and 16, the neck includes a first anti-rotation device 44a in the form of a ramp and 
the ring includes a second anti-rotation device 28a in the form of a ramp wherein the 
anti-rotation devices operate as claimed. In regard to claim 13, the neck in the Buckley 
device includes a base having a cylindrical surface (located below the threads). In 
regard to claim 14, a careful inspection of Figure 1 shows frostoconical surface at the 
base which flares toward the body of the flask. In regard to claim 1 5, the flask in the 
Buckley device has a shoulder at the base of the neck. In regard to claims 18 and 19, 
the flask in the Buckley device can be made from glass or plastic (see column 1 , lines 
48-52). In regard to claims 20-22, 24, 25, 27 and 28, although the Buckley reference 
does not disclose the capacity of the flask or the dimensions of the neck, stem and 
applicator brush 12', at the time the invention was made, it would have been an obvious 
matter of design choice to a person of ordinary skill in the art to design the flask to have 
the claimed capacity and the neck, stem and applicator to have the claimed dimensions, 
depending on the needs of the user. In regard to claim 23, the stem is visible when the 
applicator is withdrawn and viewed as claimed (see Figure 7). In regard to claim 26, the 
flask contains a substance to be applied to nails (see column 2, lines 3-7). In regard to 
claims 29 and 30, the claimed method of manufacturing the device is inherent in the 
manufacturing of the device discussed supra. In regard to claims 31-36 the method as 
claimed is inherent in the operation of the device discussed supra. 

Claims 1,4-7, 10-16, 18-36 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Buckley in view of Yasada. In regard to claim 1, Buckley discloses a 
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device comprised of a flask 1 0 containing "a substance for application to nails" (see 
column 2, lines 6-7) and having a threaded neck 14 and an applicator having a stem 
21', 22' (see Figure 7), an applicator element 12' disposed at the first end of the stem 
and a closure cap 1 1 supporting the second end of the stem wherein the cap includes a 
threaded portion for engagement with the neck 14. Although the Buckley reference 
does not disclose the volume of the flask, it is the Examiner's position that the flask in 
the Buckley reference can be designed to have any suitable volume, including the 
claimed volume, without effecting the overall operation of the device, especially since it 
has been held that where the general conditions of a claim are disclosed in the prior art, 
discovering the optimum or workable condition (in this case, the flask volume) involves 
only routine skill in the art. It is further noted that the Applicant has placed no criticality 
on the particular flask volume. Although the Buckley reference does not disclose a 
ring releasably connected to the threaded portion and arranged to remain secured to 
the neck during removal of the applicator, attention is directed to the Yasada reference, 
which discloses another flask and cap arrangement wherein a ring 24 is releasably 
connected to the threaded portion of the cap 16 and will remain secured to the neck of 
the flask when the cap is removed in order to enable a user to determine whether or not 
the cap has been previously removed. Further, due to element 12 the ring occupies 
substantially the same axial position before and after separation. Accordingly, it would 
have been obvious to one of ordinary skill in the art at the time the invention was made 
to provide the structure of the flask neck and ring taught by Yasada onto the Buckley 
device in order to enable a user to determine whether or not the device has previously 
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been open. In regard to claim 4, the ring has a first portion 34 in relief that enables the 
ring to be snap-fastened onto a second portion 10 in relief on the neck. In regard to 
claim 5, the second portion in relief includes an annular bead 10 and the first portion in 
relief comprises teeth 34. In regard to claim 6, the ring and cap disclosed by Drozd are 
formed by molding plastic (as evidenced by the cross-hatching used in the drawings 
and column 3, lines 64-66). In regard to claim 7, the ring is connected to the threaded 
portion by a breakable bridge 28. In regard to claims 10-12 and 16, the neck includes a 
first anti-rotation device 34 in the form of a ramp and the ring includes a second anti- 
rotation device 38 in the form of a ramp wherein the anti-rotation devices operate as 
claimed. In regard to claim 13, the neck in the Buckley device includes a base having a 
cylindrical surface (located below the threads). In regard to claim 14, a careful 
inspection of Figure 1 shows frostoconical surface at the base which flares toward the 
body of the flask. In regard to claim 1 5, the flask in the Buckley device has a shoulder 
at the base of the neck. In regard to claims 18 and 19, the flask in the Buckley device 
can be made from glass or plastic (see column 1 , lines 48-52). In regard to claims 20- 
22, 24, 25, 27 and 28, although the Buckley reference does not disclose the capacity of 
the flask or the dimensions of the neck, stem and applicator brush 12', at the time the 
invention was made, it would have been an obvious matter of design choice to a person 
of ordinary skill in the art to design the flask to have the claimed capacity and the neck, 
stem and applicator to have the claimed dimensions, depending on the needs of the 
user. In regard to claim 23, the stem is visible when the applicator is withdrawn and 
viewed as claimed (see Figure 7). In regard to claim 26, the flask contains a substance 
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to be applied to nails (see column 2, lines 3-7). In regard to claims 29 and 30, the 
claimed method of manufacturing the device is inherent in the manufacturing of the 
device discussed supra. In regard to claims 31-36 the method as claimed is inherent 
in the operation of the device discussed supra. 

Claims 37 and 38 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Gueret '788 (hereinafter Gueret) in view of Drozd. In regard to claims 37 and 38, 
Gueret discloses a device comprised of a flask 4 containing a substance for application 

* 

to nails (see column 1, lines 4-8), a threaded neck extending from the flask and an 
applicator comprised of a stem 22b, an applicator element 20 and a closure cap 6 for 
supporting the stem and threadedly engaging the neck. Further, viewing Figure 1 , the 
length of the applicator element is considered to be "equal to the height of the flask 
body to within about 30%" and the length of the stem is considered to be "equal to the 
length of the neck to within about 30%". Although the Gueret reference does not 
disclose a ring releasably connected to the threaded portion and arranged to remain 
secured to the neck during removal of the applicator, attention is directed to the Yasada 
reference, which discloses another flask and cap arrangement wherein a ring 24 is 
releasably connected to the threaded portion of the cap 16 and will remain secured to 
the neck of the flask when the cap is removed in order to enable a user to determine 
whether or not the cap has been previously removed. Accordingly, it would have been 
obvious to one of ordinary skill in the art at the time the invention was made to provide 
the structure of the flask neck and ring taught by Yasada onto the Buckley device in 



t 
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order to enable a user to determine whether or not the device has previously been 
open. 

Response to Arguments 

Applicant's arguments filed 3/23/07 have been fully considered but they are not 
persuasive. 

The Applicant contends that the Buckley reference is not applicable against the 
claims since this reference does not disclose a flask having the claimed volume. As 
discussed above, however, it is the Examiner's position that the Buckley device can be 
designed to have the claimed volume, especially since the Buckley reference in no way 
limits the volume of the flask and the features thereof are not dependent on the flask 
volume. 

The Applicant then contends that the Buckley reference is not applicable this 

k 

device employs an extendable stem while the Applicant's stem is not extended. 
However, the claims do not call for a stem that cannot be or is not extended. 

■ 

Accordingly, as this feature is not claimed, the Buckley reference is properly applied as 

i 

it disclosed the structure of the stem as claimed. 

The Applicant also contends that there is no motivation to combine the Buckley 
and Drozd/Yasada references as described above, however, as discussed in a previous 
office action and repeated herein, the examiner recognizes that obviousness can only 
be established by combining or modifying the teachings of the prior art to produce the 
claimed invention where there is some teaching, suggestion, or motivation to do so 



Application/Control Number: 10/766,866 Page 9 

Art Unit: 3751 

found either in the references themselves or in the knowledge generally available to one 
of ordinary skill in the art. See In re Fine, 837 F.2d 1071, 5 USPQ2d 1596 (Fed. Cir. 
1988)and In re Jones, 958 F.2d 347, 21 USPQ2d 1941 (Fed. Cir. 1992). In this case, 

i 

one of ordinary skill in the container arts would readily recognize the tamper proof rings 
(such as those disclosed by Drozd) can be applied to any type of container having a 
screw cap in order to enable a user that the container has not been tampered with: 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 

r 

policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 

i 

MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 

■ 

shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 

t 

the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to David J. Walczak whose telephone number is 571-272- 
4895. The examiner can normally be reached on Mon-Thurs, 6:30- 5:00. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 



4 

supervisor, Huson Gregory can be reached on 571-272-4887. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Sen/ice Representative or access to the automated information 



system, call 800-786-9199 (IN USA OR CANADA) or 571-272-100 




David J. Walczak 
Primary Examiner 
Art Unit 3751 



DJW 
5/1/07 



